when Mr. Wells confronted Mr. Hawkins, the fact that
Mr. Hawkins personally did not observe Mr. Wells standing on
the panline, and the fact that Mr. Hawkins himself
purportedly engaged in the same kind of unsafe activity when
he picked some roof timbers off a moving panline without
locking it out.  MSHA concludes that the respondent has not
rebutted its asserted prima facie case by showing that no
protected activity occurred, and that the issuance of the
safety slip was of a pretexual nature.

With regard to MSHA's first assertion that Mr. Wells
did not feel that his safety was jeopardized, if this were
in fact the case, then. Mr. Wells' asserted "safety
complaint" could be construed to be. unfounded and
unreasonable.  In any event, the record in this case belies
the assertion by MSHA that Mr. Wells did not believe that
his safety was in j.eopardy.  The record here established
that Mr. Wells and Mr. Kanosky claimed that they were
"highly disturbed" that the belt had started without a prior
audible warning, and I simply do not believe Mr. Wells'
claim that he felt that he was safe.  His testimony on this
issue casts doubts in my mind as to his credibility and
consistency.  Having viewed Mr. Wells during the course of
the hearings in these proceedings, I take particular note of
the fact that he has consistently maintained that all of his
complaints and confrontations with mine management have been
prompted by his asserted fears for his safety..

It seems clear to me from the testimony* of Mr. Wells
and Mr. Kanosky that they were both disturbed over the fact
that the panline had started up without their hearing any
advance warning sounded over the mine 'telephone located at
their work station.  Mr. Hawkins explained that he heard the
headgate operator call a warning over the long wall
telephone, and there is no dispute that Mr. Wells and
Mr. Kanosky did not hear it.  Mr.- Hawkins later determined
that the telephone at the: Wells'and Kanosky work station was
inoperative, and this fact remains unrebutted.

With regard to MSHA's second point concerning other
miners being placed in jeopardy by the sudden starting of
the panline chain, I-note that MSHA called not one witness
to support this conclusion.  While Mr. Wells, Mr. Kanosky,
and Mr. Foley expressed their safety concerns with regard to
someone possibly catching their arms or clothing in a moving
panline chain, they apparently were not too concerned about
reaching over a moving panline chain without first locking
it out.

Mr. Kanosky testified that he and Mr. Wells were
working in close proximity to each other at the chain tail,
and that Mr. Kanosky was helping Mr. Wells pull in someandards, and there is no evidence that
